IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT ALLEN EDWARDS ) G VIL ACTI ON
V.

PA. BD. OF PROB. & PARCLE, :
et al. : NO. 05-6687

MEMORANDUM

Dal zel I, J. February 6, 2007
In this 8 1983 action, Robert Allen Edwards seeks
declaratory and injunctive relief against the Pennsylvania Board
of Probation and Parole and its nenbers (collectively the
"Board"). He clains that he has been denied parole in
retaliation for the exercise of his constitutional rights, that
his reconmtnment was a violation of the Eighth Arendnent's
prohi biti on agai nst cruel and unusual punishnent, and that the
application of 1996 statutory anmendnents to his case is a
violation of the Ex Post Facto C ause. The parties have filed

cross-notions for sumary judgnment, which we address here. *

! Sunmary judgment is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party
is entitled to a judgnment as a matter of law." Fed. R Gv. P
56(c). It appears that the parties agree on all material issues
of fact and only questions or |law or the application of lawto
facts are at issue in this case. This case is, therefore,
ideally situated for resolution at the summary judgnment stage.
In resolving a notion for summary judgnent, the Court nust draw
all reasonable inferences in the non-novant's favor, Bartnicki v.

Vopper, 200 F.3d 109, 114 (3d G r. 1999), and determ ne whet her
"the evidence is such that a reasonable jury could return a
verdict for the nonnoving party." Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 248 (1986).




Facts

In 1973, a Pennsylvania jury convicted Robert Allen
Edwards of first degree nurder and aggravated robbery for his
role in the hold-up of a Philadel phia gas station. Although
Edwar ds was standi ng outside the gas station while two of his
friends entered the gas station to rob it, the jury found him
guilty as an acconplice because he provided his jacket to one of
the friends to conceal the gun and because he di sposed of the gun
after the owner of the gas station was fatally shot. As
Pennsyl vania | aw required, the court sentenced himto life
i nprisonnent for the nurder and a concurrent ten to twenty year
termfor the robbery. Both of Edwards's acconplices pled guilty
to second degree nurder and aggravated robbery and received
sentences of twenty to forty years.

During its June, 1983 session, the Pennsyl vani a Board
of Pardons consi dered Edwards's request for comutation of his
sentence. In view of the disparity in sentencing between Edwards
and his nore cul pabl e acconplices, and inpressed by his record
while in prison,? the Board of Pardons recomrended to Gover nor
Ri chard Thornburgh that Edwards's sentence be commuted. On Apri
12, 1984, Governor Thornburgh signed an order commuting Edwards's
sentence frommandatory life to 15 years to life. Under
Pennsyl vania | aw, this nade Edwards eligi ble for parole on

February 21, 1988. The order stated that "if he be rel eased on

> Edwar ds had conpl eted his GED and seven col | ege-| eve
courses. He was also an active participant in a non-recidivism
program for juveniles who entered the state correctional system
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parole in accordance with | aw he shall renmain on parole the
bal ance of his natural life unless returned to the correctional
institution for violation of parole.” Def. Mt., app. Il, at 4.

On February 3, 1988, the Board of Probation and Parole
determ ned that Edwards woul d be rel eased on parole on February
21, 1988, the first day on which he was eligible. The parole
order stated that Edwards would remain under the jurisdiction of
the Board until the expiration of his maximumterm which was
life.

A year later, on or about February 20, 1989, Edwards
nmoved from his approved residence, a violation of one of his
conditions of parole. He was arrested on March 9, 1989, after a
parol e agent becane aware that he had noved and, after a hearing,
was recommitted to SCl-Gaterford for nine nonths. Due to a
delay in posting bail, Edwards's reconmtnent tinme was not
conpl eted until August 29, 1990. On Cctober 23, 1990, he was
agai n rel eased on parole.

Bet ween 1992 and 1995 Edwards conmtted a series of
non-violent crinmes including wire fraud, bank fraud, noney
| aundering, and counterfeiting. He pled guilty to indictnents in
both the Western District of Virginia and the Eastern District of
Pennsylvania. The Virginia district court sentenced himto 30
nmont hs in prison and our coll eague, Judge Ludw g, sentenced him
to 84 nonths. These crinmes were, of course, violations of
Edwar ds' s Pennsyl vania parole. See 61 Pa. C. S. A § 331.2l1la(a).
On July 28, 2003, after his release fromfederal custody, the

Board revoked his parole and reconmtted himto state prison.



I n June, 2005, the Board considered Edwards for
reparole, but refused to grant it, citing his "lack of renorse
for the offense(s) commtted" and his "prior history of
supervision failure(s)." Def. Mt., app. Il at 41. On August
31, 2006, the Board again deni ed Edwards reparol e because of his
"mnimzation of the nature and circunstances of the offense(s)
committed,” "the negative recomendati on made by the Depart nent
of Corrections,” and once again his "prior history of supervision
failure." [d. at 43. The Board concl uded by advisi ng Edwards,

"you w Il serve your unexpired maxi mnum sentence of life." Id.

Edwards's d ai ns

On Cctober 6, 2006, Edwards filed an anmended conpl ai nt,
whi ch expanded his original clains to include the Board' s August
31, 2006 denial of reparole. W granted Edwards | eave to amend
and the current notions deal with the anended conpl aint.

Edwar ds advances three clains in his amended conpl ai nt.
Count | alleges that the Board refused to reparol e Edwards on
August 31, 2006 in retaliation for his filing of this suit rather
than for any "legitimte non-retaliatory penol ogi cal reasons.”
Conpl. 9 33. Count Il asserts that the Board's reinposition of
Edwards's unexpired life sentence for his parole violation is
cruel and unusual punishment in violation of the Eighth
Amendnent. Count |11 avers that the Board' s reinposition of

Edwards's unexpired |life sentence violated the Ex Post Facto



O ause of Article | of the Constitution.® W will address these

clains in reverse order

Ex Post Facto d ai ns

Edwar ds asserts that the Board's reinposition of his
unexpired sentence violates the Ex Post Facto C ause of Article |
of the Constitution. The Ex Post Facto Clause "applies to a
statute or policy change which "alters the definition of crim nal
conduct or increases the penalty by which a crinme is

puni shable.'" Richardson v. Pa. Bd. of Prob. & Parole, 423 F. 3d

282, 287 (3d Cir. 2005) (quoting Ca. Dep't of Corr. v. Morales,

514 U.S. 499, 503 n.3 (1995)). Pennsylvania |aw makes it clear,
however, that although parole is an alteration of the terns of
confinenent, a parol ee continues to serve his unexpired sentence
until its concl usion.

A parole is not an act of clenmency but a
penol ogi cal neasure for the disciplinary
treatment of prisoners who seem capabl e of
rehabilitation outside of prison walls; it
does not set aside o[r] affect the sentence
and the convict remains in the | egal custody
of the state and under the control of its
agents, subject at any tinme for breach of
condition, to be returned to the penal
institution. A prisoner on parole is still
in the legal custody of the warden of the
institution fromwhich he was parol ed and he
is under the control of the warden until
expiration of the termof his sentence.
Wiile this is an anelioration of the

puni shnment, it is in |legal effect an

® Al'though not nentioned in the anended conpl aint,
Edwar ds has argued in the past, and continues to argue in his
nmenor anda, that the Board applied the 1996 anmendnents to Title 61
of the Pennsylvania Statutes to his reparole in violation of the
Ex Post Facto Clause. |In the interest of conpleteness, we wll
address that claimas well.



i nprisonnent, and a parol ee may be
apprehended for a parole violation wthout
any warrant being issued for his arrest.

Conmponweal th ex rel. Sparks v. Russell, 169 A 2d 884, 885 (Pa.

1961). Wen it denied Edwards reparole, therefore, the Board did
not, in any |legal sense, reinpose Edwards's |ife sentence. *
Rat her, it found that Edwards was not suited to serving that
sentence outside of a penal institution.

To be sure, "[r]etroactive changes in | aws governing

parol e of prisoners, in sone instances, may be violative of [the

Ex Post Facto Clause]." Garner v. Jones, 529 U S. 244, 250
(2000). But the relevant Pennsyl vania statutes have, since well
before 1973, granted the Board the discretion to recommt a
parole violator to prison. 61 Pa. C.S.A § 331.2l1la(a). The

rel evant statute states that, once a prisoner is recommtted, "he
shall be reentered to serve the remainder of the termwhich said
par ol ee woul d have been conpelled to serve had he not been

parol ed, and he shall be given no credit for the tine at |iberty
on parole.” [d. Once recommtted, the prisoner may be reparol ed
only at the discretion of the Board. 1d. Contrary to Edwards's

contention, there is not now and has never been under

* Edwards cl ai ns that because the conmutation order
said "if he be released on parole in accordance with the | aw he
shall remain on parole the balance of his natural life," Def.
Mt., app. Il, at 4, the Board was wi thout authority to revoke
his parole. Edwards, who quotes this section repeatedly in his
materials, consistently | eaves out the second part of that
sentence: "unless returned to the correctional institution for
violation of parole.” [d. Taken as a whole, the sentence is
unanbi guous. Once he was convicted as a parole violator, Edwards
had no protected liberty interest beyond that of any other
prisoner who is eligible to be considered for parole and is
serving out the remai nder of his maxi num sent ence.
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Pennsylvania law, a right to reparole prior to the conpletion of

the unexpired original sentence. See, e.qg., Counts v. Pa. Bd. of

Prob. & Parole, 487 A 2d 450, 453 (Pa. CmM th. 1985) overruled on

other grounds by Reider v. Pa. Bd. of Prob. & Parole, 514 A 2d

967 (Pa. Cnwth. 1986) ("The Board's recomm tnent order revoking
his parol e and nmandati ng that he serve backtinme stripped hi m of
his status as a parol ee whereby he lost his constitutionally-
protected liberty interest. The tentative reparole date set by
the Board is the adm nistrative equival ent of a reconputed
mnimumtermand only sets a new parole eligibility date, it does
not vest any right to a grant of parole upon reaching that
date.").

The 1988 del etion of 37 Pa. Code 8§ 71.4(9) al so does
not pose an Ex Post Facto problem That section required that,
when a parole revocation was ordered, "the board will state the
date for reparole reconsideration, if applicable.”™ This deletion
sinply does not create "a sufficient risk of increasing the
nmeasure of punishnent attached to the covered crines" to raise EX
Post Facto concerns. Mrales, 514 U.S. at 509. First, the Board
was only required to state a reparole date "if applicable.”
Second, even if such a date was set, it was nerely a date for
"reparol e reconsideration.”™ Third, and nost inportantly, a
prisoner or his attorney may still apply for parole at any tine,
and the Board nust consider such a request if there has not been
a parole decision wwthin the past year. There is, therefore, no

reason to believe that the deletion of 37 Pa. Code 8§ 71.4(9) wll



have any effect on the reparole of Edwards or any other convicted
parol e viol ator.

Al t hough he does not address it in his anmended
conpl ai nt, Edwards's notion for summary judgnent rehashes his
oft-litigated claimthat the 1996 nodifications to the Parol e Act
violated the Ex Post Facto Clause as to him Although this issue
has already been litigated to conclusion in both the state and
federal courts, we will, in the interest of conplete and final
resolution of Edwards's clains, treat it briefly here.

In 1996, in response to the nurder of a policeman by a
parol ed prisoner, the Pennsylvania |egislature adopted anmendnents
to the preanble of the Parole Act. These nodifications required
that, in making parole decisions, "the board shall first and
forenost seek to protect the safety of the public.” 61 Pa.

C.S A 8 331.1. Both state and federal courts have recognized

that, with regard to prisoners whose of fense conduct was conpl ete
before 1996, this change has the potential to violate the Ex Post
Facto Clause. See Richardson, 423 F.3d at 291; C mazewski v. Pa.

Bd. of Prob. & Parole, 868 A 2d 416 (Pa. 2005). GCting this line

of cases, Edwards clains that the Board' s denial of his reparole
was in violation of the Ex Post Facto C ause.

We begin by noting that the issue of whether the
Board's denial of Edwards's reparole violated the Ex Post Facto
Cl ause has been |itigated to judgnent in both the state and

f ederal courts. See Edwards v. Pa. Bd. of Prob. & Parole, Case

No. 2153 CD 2003 (Pa. CmmM th. 2003); Edwards v. Pa. Bd. of Prob.

& Parole, C A No. 05-6307 (E.D. Pa. 2006) (Ludwi g, J.). Under



federal law, a party is precluded fromraising an issue in
subsequent litigation when "(1) the issue sought to be precluded
[is] the sane as that involved in the prior action; (2) that

i ssue [was] actually litigated; (3) it [was] determ ned by a
final and valid judgnent; and (4) the determ nation [was]

essential to the prior judgnent.” 1In re Gaham 973 F.2d 1089,

1097 (3d Gr. 1992) (internal quotation omtted). That Edwards
has appeal ed Judge Ludwi g's 2006 judgnent does not affect its

preclusive effect inthis case. Rice v. Dep't of the Treasury,

998 F.2d 997, 999 (Fed. Cr. 1993).

Edwards clainmed in his habeas corpus action before
Judge Ludw g that the Board had denied his reparol e because of
t he 1996 amendnent and that, therefore, the denial was in
viol ation of the Ex Post Facto Clause. That is the sanme claimhe
mekes here. In denying Edwards's habeas petition, Judge Ludw g
adopt ed Judge Hart's Report and Recommendati on, which
specifically rejected Edwards's Ex Post Facto claim As he does

here, Edwards sought to anal ogize his case to M ckens-Thonas v.

Vaughn, 321 F.3d 374 (3d G r. 2003) in which our Court of Appeals
found that the Board' s denial of M ckens-Thomas's parole was an
Ex Post Facto violation. Judge Hart specifically distinguished
Edwards's case fromthat of M ckens-Thomas. Edwards is not
entitled to relitigate that issue here. Judge Ludw g's
resolution of the issue binds us.

Even were Edwards not estopped fromraising this
al ready-litigated i ssue, we would hold -- as did the other courts

that have addressed this question -- that the Board' s decision



was not an Ex Post Facto violation. Richardson specifically

refused to find that application of the current Parole Act to
pre-1996 prisoners was a per se Ex Post Facto violation.® 423
F.3d at 291. Instead, the court found that "the ultimte
gquestion is the effect of the change in parole standards on the
individual's risk of increased punishnment.” 1d. A prisoner mnust
"adduce sone evidence that this new |l aw or policy di sadvant aged
himby creating 'a significant risk of increasing his

puni shnent.'" [d. at 292 (quoting Garner, 529 U S. at 255).

Unli ke M ckens-Thonas, where the Board nmade evident that it was

denyi ng parole for reasons of public safety, Edwards's parole
deni al s make no nention of public safety. Instead, they cite
factors such as prior parole failures and | ack of renorse whose
relative weight in the parole calculus the 1996 anendnents did
not change. Edwards has produced no evidence that the change in
the Parole Act had any effect on the Board's decision in his
case. The Board's decision, therefore, does not violate the Ex
Post Facto C ause.

Bot h because Edwards's Ex Post Facto clains are barred

by the doctrine of res judicata and because they are insufficient

on the nerits, we wll grant defendants' notion as to these

cl ai ns.

® Such a finding would, of course, weak havoc with the
parole systemsince it would effectively nmean that every prisoner
convi cted before 1996 would be entitled to parole at the earliest
opportunity.
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Ei ght h Anendnent d ai nf

Edwards's Eighth Anendnent claimis that life
i nprisonnent for a non-violent parole violation constitutes cruel
and unusual punishnment. As we di scussed above, Edwards is
serving a life sentence not for his parole violation, but for his
first degree nurder conviction. Governor Thornburgh did not
pardon Edwards; he nerely commuted his nandatory |ife sentence.
Edwards will, therefore, remain under the jurisdiction of the
Pennsyl vani a penal systemfor the remainder of his life.’ There
is no question that a life sentence for first-degree nurder does

not violate the Eighth Anendnent. See, e.qg., Governnent of

Virgin Islands v. CGereau, 592 F.2d 192 (3d Cr. 1979).

Retaliation daim

Edwards's final claimis that the Board denied his
reparole in retaliation for this suit and other suits chall engi ng
Board actions. "[Jovernnment actions, which standing al one do
not violate the Constitution, may nonethel ess be constitutional
torts if notivated in substantial part by a desire to punish an

i ndi vidual for exercise of a constitutional right." Allah v.

® The Board argues that, because Edwards contends that
he nmust be rel eased fromcustody, this claimnmy not be brought
under Section 1983 but, even after WIkinson v. Dotson, 544 U. S
74 (2005), may only be brought as a habeas claim Because we
find that Edwards's claimfails on the nerits, we do not reach
this nore difficult question.

" As we mentioned above, Edwards will continue to be
eligible to seek reparol e once per year under 61 Pa. C S. A
331.22. If reparole is granted, however, Edwards will still
remai n under the jurisdiction of the Board for the remainder of
hi s unexpired sentence, that is to say, for the rest of his life.

11



Seiverling, 229 F.3d 220, 224-25 (3d Cr. 2000) (quoting

Thaddeus-X v. Blatter, 175 F.3d 378, 386 (6th Gr. 1999) (en

banc)). A prisoner's access to the courts is a constitutional

right, Bounds v. Smth, 430 U. S. 817, 821 (1977), but only if it

is predicated on a "nonfrivol ous" and "arguabl e" underlying

claim Christopher v. Harbury, 436 U S. 403, 416 (2002).

Al t hough the Board argues that Edwards's underlying clains are
frivol ous, Edwards survived a notion to dism ss on at |east one

of his clains, see Order of July 6, 2006, Edwards v. Pa. Bd. of

Prob. & Parole, C. A No. 05-6687 (E.D. Pa. 2006) (reinstating

Count | of Edwards's original conplaint). Although we do not
hold that any claimsurviving a notion to dismss is per se
nonfrivolous, in this mtter, Edwards's underlying clai mwas at
| east col orable.® Because we find that his underlying suit is
not frivolous, it can be the basis for a retaliation claim
Edwards, therefore, crosses the first hurdle to his retaliation
cl aimby showi ng that he was engaged in the exercise of a
constitutional right.

Edwar ds nust next show that he suffered sone "adverse
action" that "was sufficient to deter a person of ordinary
firmess fromexercising his [constitutional] rights.” Allah,

229 F. 3d at 225 (quoting Suppan v. Dadonna, 203 F.3d 228, 235 (3d

Cr. 2000)). It would be difficult to argue, and the Board does

not do so, that denial of parole would not constitute such an

8 When Edwards filed this suit, Judge Ludwi g had not
yet ruled on his Ex Post Facto claim so res judicata did not yet
bar that claim
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adverse action. See, e.qg., Rauser v. Horn, 241 F.3d 330, 333 (3d

Cir. 2001).

Finally, Edwards mnmust prove a causal |ink between his
exercise of his right of access to the courts and his denial of
parole. Qur Court of Appeals has inported the burden shifting
framework of Mount Healthy Bd. of Educ. v. Doyle, 429 U S. 274

(1974) into the prison context. See Rauser, 241 F.3d at 333- 34.

Edwar ds nust, therefore, nmake an initial showing that his |awsuit
was a "substantial or notivating factor"” in the Board's deci sion
to deny his reparole. 1d. at 333. Edwards produces no evidence
that the Board was even aware of his lawsuit at the tinme of its

deci sion, nmuch less that it was a substantial factor in their

decision. In fact, the only record evidence addressing this
i ssue -- other than the voting sheet, which nakes no nention of
the suit -- is the declaration of Board nenber Benjamn A

Martinez that he does not recall whether he was aware of the

suit, but that it did not influence his vote. Martinez Decl.
11. We find, therefore, that Edwards has not net his burden to
produce evidence that his exercise of a constitutional right was

a motivating factor in his denial of reparole. ®

°® Even were we to find that Edwards had met his initial
burden of production, we would still deny his claim After a
plaintiff's initial show ng, the burden shifts to the defendant
to show, by a preponderance of the evidence, that it would have
made the sane decision even without plaintiff's exercise of his
constitutional right. Rauser, 241 F.3d at 333. Here, there is
anpl e evidence supporting that contention, nanely the Board's
2005 deni al of reparole, which occurred before this |lawsuit was
fil ed.
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Di scovery Mbtion

Al so pending in this matter is Edwards's notion to
conmpel disclosure of the redacted portions of the Board' s 1987
sunmarization report. In response to that notion, the Board
subm tted an unredacted copy of the report for in canera review.
Because we find that the redacted portions, even if considered,
woul d not in any way nodify our conclusions, we will deny

Edwar ds' s noti on.

Concl usi on

The only disputed question of material fact in this
case is the ultimate question of whether the Board acted in
retaliation for Edwards's |awsuit when it denied himreparole in
August of 2006. Because we find that no reasonable jury could
find for Edwards on that claimand because Edwards's ot her clains
fail as a matter of |aw on the undisputed facts, we will enter

summary judgnment for the defendants.

BY THE COURT:

/sl Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT ALLEN EDWARDS ) ClVIL ACTI ON

V. :
PA. BD. OF PROB. & PARCLE, )

et al. ; NO. 05-6687
ORDER
AND NOW this 6th day of February, 2007, upon

consi deration of the parties' cross-notions for sunmary judgnent
(docket entries 45 & 49), plaintiff's notion for order conpelling
di scl osure (docket entry # 50) and the parties' responses to
t hose notions (docket entries 48, 51, & 52), and for the reasons

articulated in the acconpanyi ng Menorandum of Law, it is hereby

ORDERED t hat :

1. Plaintiff's notion for order conpelling disclosure
i s DEN ED;

2. Plaintiff's notion for summary judgnment is DEN ED;

3. Def endants' notion for sunmmary judgnent is
GRANTED; and

4. The Clerk of Court shall CLOSE this matter

statistically.

BY THE COURT:

[s/ Stewart Dal zell, J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT ALLEN EDWARDS ) ClVIL ACTI ON
V.

PA. BD. OF PROB. & PARCLE, )
et al. ) NO. 05-6687

JUDGVENT

AND NOW this 6th day of February, 2007, the Court
havi ng today granted defendants' notion for summary judgment,
JUDGVENT |'S ENTERED in favor of defendants Pennsylvani a Board of
Probati on and Parole, Benjam n Martinez, Mchael L. Geen, Cerard
N. Massaro, Allen Castor, Jeffrey R Inboden, Gary R Lucht, Sean
R. Ryan, Mchael M Wbster, Lloyd A Wite, Barbara K Descher,
Ni cholas P. Muller, and Catherine C. McVey and against plaintiff
Robert All en Edwards.

BY THE COURT:

/sl Stewart Dal zell, J.
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